140443532865 .

VOO WD WN -

REC

E
FEDERAL ELECTION COMMISSION 2
999 E Street N.W. 01 Juy - PN s
Washington, D.C. 20463 ‘oh
FIRST GENERAL COUNSEL’S REPORT | CE LA

MUR 6413

DATE COMPLAINT RECEIVED: 10/28/2010
DATE OF NOTIFICATIONS: 11/4/2010
DATE OF LAST RESPONSE: N/A

DATE ACTIVATED: 2/7/2011

EXPIRATION OF SOL: 10/25/2015 — 11/01/2015

COMPLAINANT: California Young Democrats acrd
Alissa Ko, President
RESPONDENT: Taxpayer Network
RELEVANT STATUTES 2U.S.C. § 434(f)
AND REGULATIONS: 2US.C. §441d
11 C.FR. § 100.29
11 C.F.R. § 104.20
11 C.F.R § 110.11

INTERNAL REPORTS CHECKED: FEC Database
FEDERAL AGENCIES CHECKED:  None
L INFROBDUCTION

This matter involves allegations tlmt Taxpaycs Network, a 501(c)(4) non-profit
corporation, violatad the Federal Election Campaign Act of 1971, as amended (“the Act”), by
failing to properly report and include complete disclaimers an two television advertisements
alleged to have been run “across California” identifying Califarnia Senater Barbara Boxer
(“Boxer Ads™) during the weeks leading up to the 2010 general election.' Complaintat2. The
complaint contends that the Boxer Ads, which referenced a candidate for federal office within

sixty days of the election, constituted electioneering communications, and therefore required

1
See http:Awvwwy voutub

tob=Pded|ahTCg.
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disclosure to the Federal Election Commission (“the Commission™) and a complete disclaimer
that included contact information, an indication of whether or not it was authorized by a
candidate, and an audible statement as to who was responsible for the content of the
communication. Taxpayer Network did not report these communications to the Commission,
and the written disclaimer lacked contact information or an indication of whether or not it was
authorized by a candidate. Further, there was no audible statement as to responsibility for the
content. Taxpayer Network also did sat file any response te the complaint.

As discussed below, because the Boxer Ads appear to ouslify 8s reportable alectioneering
communications, we recommend that the Commission find reasen to believe that Taxﬁayer
Network violated 2 U.S.C. §§ 434(f) and 441d by failing to properly report, and include
complete disclaimers on, the communications.

IL. FACTUAL AND LEGAL ANALYSIS

A.  Factual Background

Taxpayer Network’s website indicates that it is a section 501(c)(4) non-profit
corporation. See http://www.taxpayemetwork.com. It is not registered with the Commission, -
nor has it filed any reports with the Commission.

The Taxpayar Netwaak website staies tiat “its goal is to educate the public about the
policies and policy-makers involvzad in issues of txation, spending and regulation of the
economy.” See id. On a morthly basis from January to September 2010, Taxpayer Network
purports to have recognized a single member of Congress as a “Taxpayer’s Champion” for his or
her work to limit taxes and reduce waste in Washington. Id. The Taxpayer Network website
further states that it “uses television, radio, direct mail and the Internet to communicate its

messages.” Id. The website currently contains a single television ad which criticizes the vbting
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record of California Senator Barbara Boxer, a candidate for U.S. Senate in 2010. Jd. The
website does not appear to have been updated since November 2010. As noted above, Taxpayer
Network did not respond to the complaint.

Complainant alleges that, one week before the 2010 general election, Taxpayer Network
aired two television advertisements “across California” that refer to and include photographs of
Senator Boxer. Complaint at 1. See http://oww.youtube.com/watch?v=Pot25ZJAjo4 amd
http//wwwi/youtube.cym/wnteh?v=PdedijxhTCg. The twn Taxpayar Natwnrk ads, which are
very similar, sharply eriticize Boxes’s voting recortl, but de not mrke any clear reference to, or
expressly advocate her defeat in, the upcoming election.

Complainant contends that if Taxpayer Network spent $10,000 for the communications,
the Boxer Ads qualify as electioneering communications and, therefore, should have been
reported to the Commission pursuant to 2 U.S.C. § 437g(a)(1). Complaint at 1-2; see also
11 CF.R. § 100.29(b)(3) and (b)(5). Further, Complainant contends that while the Boxer Ads
contained a printed disclaimer indicating that Taxpayer Network paid for the communications,
the disclaimer did not include a street address, telephone number, or website address. Further,
the Boxer Ads do not contain an audio or spoken messuge as to the person responsible for the
content of the advestisements. Jd at 2-3, Tims, tha cemplahnt alleges that the advertisemanats do
not satisfy the dinclaimer requirements at 2 U.S.C. § 441d.

B.

The Act requires that every person who makes aggregate disbursements of $10,000 or
more to produce and air “electioneering communications™ must file disclosure reports with the
Commission within 24 Hours of making the communication. 2 U.S.C. § 434(f). The Act defines

an “electioneering communication” as a broadcast, cable, or satellite communication that refers
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to a clearly identified federal candidate, is publicly distributed within sixty days before a general
election or thirty days before a primary election, and is targeted to the relevant electorate.
2U.S.C. § 434(f)(3)(A)(i); 11 C.F.R. § 100.29. In Citizens United v. Federal Election
Commission, the Supreme Court struck down as unconstitutional the Act’s prohibition on
corporate financing of electioneering communications at 2 U.S.C. § 441b(b)(2), see 130 S.Ct.
876, 913 (2010), but upheld the Act’s disclosure and disclaimer provisions applicable to
elwﬁoﬁwﬁng commusigatiors at 2 U.S.C. §§ 434(f) and 441d, and 11 C.F.R. §§ 104,20 and
110.11. Sge id. at 915-916. Thus, persons making electioneering communicatians that cost, in
the aggregate, more than $10,000 must disclose such electioneering communications in reports
filed with the Commission. .

The available information indicates that the Boxer Ads, which included references to and
photographs of Senator Boxer, were publicly distributed in the state of California, which was the
relevant electorate for Senator Boxer, within a week of the general election. Complaint at 1-2.
While the complaint lacks specific information regarding the cost of the Tgxpayer Network
commmunications, it alleges that the cost of runaing two different communications “for some
time” on television siutions across California would result in disbiwsemants of the requisite
$10,000 threshold. See Camplaint at 2-4. Tles ullegation ig unrebuttad. Given the niq.:idly rising
cost of television edvertising in Cali.fomi_a prinr to the 2010 election, there is a credible tmais for
the assertion that the Taxpayer Netwark may have spent more than the $10,000 electioneering
communication threshold for the Boxer Ads. See Meg James, TV Still the Favored Medium for
Political Ad Spending, Los Angeles Times, October 29, 2010,

http://articles.latimes.com/2010/oct/29/business/la-fi-ct-political-ads-20101029.
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Accordingly, we recommend that the Commission find reason to believe that Taxpayer
Network violated 2 U.S.C. § 434(f) by failing to report electioneering communications.

The Act also requires that when any person who is not a candidate or authorized political
committee makes a disbursement for an electioneering communication, such communication.
include a disclaimer stating who paid for the message, stating that it was not authorized by any
candidate or candidate’s comenittee, and listing the permanent street address, telephone aumber,
or World Wide Web addeess of tiu: perann whn paid for the commumnications. 2 U.S.C. § 441d(a);
11 CF.R. § 110.11(b)X3). Further, for television ads, the disalaimer must include an audio
statement as to who cr what group is responsible for the content of the advertisement. 2 U.S.C.
§ 441d(d)(2); 11 C.F.R. § 110.11(c)(4)()-(i).

While Taxpayer Network is identified in a written disclaimer that appears on the screen
(“Paid for by Taxpayer Network™), that disclaimer does not reveal its street address, telephone
number, or World Wide Web address. See MUR 6317 (Timothy Stewart/UDCI) (Commission
found reason to believe that § 441d was violated where printed disclaimer did not include
address, telephone number, or website). Further, the communications do not state that they were
not authorized by any candidhte or candidate’s coxnmeittee, do uot list the required contact
infinmati on of the person nuying for the ommmﬁaaﬂnn'sasreqniredhy 11 CFR
§ 110.11(b)(3), and da nat contain an audie shinment regarding the perscn rzspnarible for the
content of the advertisements as required by 11 CF.R. § 110.11(c)(4). See, ¢.g., MUR 5889
(Republicans for Trauner) (Commission found reason to believe that § 441d was violated where
a radio ad did not contain spoken message identifying responsible party). Thus, the
advertisements do not fully comply with the disclaimer requirements for electioneering

communications,
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Accordingly, we recommend that the Commission find reason to believe that Taxpayer
Network violated 2 U.S.C. § 441d by failing to include sufficient disclaimers on its television

advertisements.

IOL. PROPOSED INVESTIGATION

A limited investigation is necessary to determine how much was spent on the television
advertisements in order to confirm that Taxpayer Netwerk actually exceeded the $10,000
thiasheld required tp trigger the diectionearing coxamumication repoxting eequéntieents, @ to
determine any amnnat in vialation so at to recammend an appropriate conciliation agreement.
We would attempt to conduct this investigation informally, using written questians and requests
for documents. We recommend that the Commission authorize the use of compulsory process in
the event that it becomes necessary to utilize formal interrogatories, document subpoenas, andlor-
deposition subpoenas.
IV. RECOMMENDATIONS

1. Find reason to believe that Taxpayer Network failed to report electioneering
communications, in violation of 2 U.S.C. § 434(f).

2, Find reason to believe that Taxpayer Network failed to include proper disclaimers
on its televisien advertisements, in violation of 2 U.S.C. § 441d.

3. Authorize the use of compulsory process, including the issuance of appropriate
intermgatcaies, document subpocnas, and depoeition pubpeesss, as neceasary.

4, Approve the attached Factual and Legal Analysis.
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5.

Approve the appropriate letters.
Christopher Hughey
Acting General Counsel
Kathleen M. Guith
Acting Associate General Counsel for Enforcement
G- 11 M‘W
L. Lebeaux " f

Acting Deputy Associate General Counsel
for Enforcement '
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Mark D. Shonkwiler
Assistant General Counsel

Ll

Attorney




